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Reporter: Judge Steve Adler, President
Facts:
     Mrs Rivka Elisha (hereafter: Rivka), who has a Masters degree in social work, began working in the Dean of Students’ office in 1989. In 1992 she became head of the department in the Dean’s office which was responsible for administering the budget of the Dean’s office, recruiting workers for the office, assisting students, administering grants to students and providing advice. In 2000 Rivka was appointed assistant to the Dean of Students. 

     A new Dean of Students’ was appointed in 2001. Rivka and the new Dean did not get along and there was a series of incidents and disagreements. Rivka claimed that she was performing her work as usual, while the Dean accused her of disobeying instructions. In May 2003 the Director General of the University summoned Rivka for a disciplinary hearing, which culminated in Rivka’s suspension from her work.     
     Rivka filed a case with the Tel Aviv Regional Labour Court, petitioning to be reinstated to her regular position. This is the trial instance of the Labour Courts. There are Regional Courts in Jerusalem, Tel Aviv, Haifa, Nazareth and Beer Sheva. The court sits with one judge and two lay members, one from management and one from labour. At the court hearing the judge suggested that the parties have a mediation session with a court mediator, which does not involve cost to them. A mediation session took place but the parties failed to reach an agreement.

   The hearing before the Regional Court continued and the University said it was considering dismissing Rivka. She then petitioned the court to forbid the University from continuing with the dismissal procedure, but her petition was denied.
     On January 12, 2004 the Director General of the University sent Rivka a letter that she was dismissed, as of January 17, 2004. 
     On January 13 Rivka petitioned the Tel Aviv Regional Labour Court to prohibit her dismissal. This petition was heard together with her existing case and it was agreed that the court would decide on all petitions in its’ final judgment. This turned out to be a mistake, since the parties brought several witnesses, there were about 4 sessions and the last witnesses were hearf about one year later. Generally, there is a brief session to decide on the temporary injunction and the judgment is given shortly after the case was filed. However, since the parties agreed to combine the temporary and final petitions, the judgment was handed down about two years after the case was filed.
Regional Court judgment:

     The Regional Court judgment, handed down in May 2006, accepted Rivka’s petition and ordered the University to return her to her regular position in the Dean’s office, to pay her a sum equivalent to the salary she would have earned during the period between her dismissal and return to work and also to pay her 50,000 IS (about 10,000 Euro) for grief caused her and 75,000 IS (about 15,000 Euro) court costs..
Appeal to the National Labour Court and its’ judgment:

     The University filed an appeal to the National Labour Court and also petitioned for a delay of returning Rivka to work and making the payments, until judgment is handed down by the court. This highest appeal court in the Labour Court system sits in panels of three judges and two lay members, one from labour and one from management.   
     At the National Labour Court preliminary hearing the judge suggested that the parties negotiate a settlement and try to return Rivka to a suitable position not in the Dean’s office. The negotiations continued from December 2006 until October 2007, during which a few “preliminary hearings”, mediation sessions, were held before a National Labour Court judge who tried to assist them to reach an agreement. Those participating in these mediation hearings were the attorneys, Rivka and a senior official of the University. Unfortunately, the parties failed to reach an agreement. The University offered Rivka to return to several positions, but Rivka claimed they were of a lower rank than her regular position. 
    The National Labour Court judgment, handed down in February 2008, held as follows:

[1] The Court upheld the Regional Courts finding that Rivka’s dismissal was unlawful. The entire panel held that the dismissal was unlawful because the procedures set down in the collective bargaining agreement were not followed and the hearing before the Director General was faulty. Rivka should have been given a notice why she was being dismissed and told that the meeting was to allow her to convince the administration they she should not be dismissed. One judge’s opinion said that Rivka had done nothing wrong which would justify her dismissal. Another judge wrote that the distrust and bad working relationship between Rivka and the dean justified separating them. It was not unreasonable for the administration to keep the dean in her position and transfer of dismiss Rivka. When there develops a relationship between a worker and her supervisor which prevents them from functioning properly, the employer may dismiss one of them. This is possible, even when both of them are good workers, because of the necessity of the work being carried out properly. Who was “right” or “wrong” in their deteriorated relationship was not relevant. The administration could legitimately decide on the basis of ensuring that the conflict between Rivka and the dean did not disturb the proper functioning of the dean’s office. The importance of a workplace functioning properly is a legitimate consideration which management may base its’ decision to dismiss the worker. The University, however, was not acting in good faith when it dismissed Rivka without making an effort to find Rivka another position. Both judge’s opinions agreed that the University should pay damages to Rivka for her improper dismissal. 
[2] The regular remedy for unlawful dismissal is the payment of damages. Return to work is a possible remedy when there are special circumstances justifying it. However, in this case return to work might prevent the proper functioning of the administration because of the deterioration of her relations with the University senior administration; there was no suitable position available for Rivka; and the University was in the midst of a collective dismissal of part of its’ workforce.
[3] Financial damages were a reasonable manner of compensating Rivka for her unjust dismissal.

[4] The appeals court made moderate changes in the financial damages which the University was required to pay Rivka, in the following manner: [a] a one time payment equal to 24 months’ salary; [b] 30,000 IS (about 6,000 Euro) for grief caused her; [c] 50.000 IS (about 10,000 Euro) for court costs.
Petition for clarification of the Judgment:

    Following the National Court’s judgment an unusual petition was filed. The University requested a “clarification” of the judgment to settle a dispute between the parties as to the method of calculating the damages which the University was ordered to pay, especially with regard to the interest and linking of the amounts and whether vacation pay should be included in calculating the one time payment equivalent to 24 months salary. The parties submitted written briefs, no oral hearing was held and the court handed down a “clarification” judgment.
The Supreme Court of Israel:

     There is no appeal against judgments of the National Labour Court. However, a party may petition the Supreme Court, Sitting as the High Court of Justice, to hear such a petition. It is very infrequent for the Supreme Court to agree to hear such a petition.

     In this case, no such petition was filed.

Answers to question asked by the reporter:
[1] The stages of hearing such a case in the trial instance (the Regional Labour Court) are as follows: 

· The petition is filed in the Regional Labour Court

· The Respondent must file his defense within 45 days.

· The Registrar requires the parties to submit all their direct testimony in affidavits and also all documents they intend to submit during the trial.

· The Court holds a preliminary hearing before a Registrar to set the agreed facts, questions in dispute and explore the possibility of reaching an agreement. 

· In some cases the parties are referred to mediation, which is done in the court building by lay members trained in mediation. If a substantial amount is involved, the parties are referred to mediation by a private mediator. All mediation is by agreement of the parties and if they do not want it, they do not have to participate in the mediation.

· The hearing is held before a judge and two lay members, all evidence is heard and the parties generally summarize orally. Sometimes, the Court requires written summaries, which are submitted about 30-60 days after the hearing

· A judgment is often written on the day the hearing is completed, but many judges write their judgments weeks or months after the hearing. The judgments are sent to the parties by regular mail. When time is important the judgment is sent to the parties by e-mail or fax. No special hearing is necessary for handing down judgments.

[2] Israel has the Anglo-Saxon adversary legal system, with each party presenting his case.
[3] The Regional Court sits with a judge, one lay member from labour and one from management. The National Labour Court sits with three judges, one lay member from management and one from labour. In very important cases the President may expand the bench, so that two lay members from each side participate. The judge conducts the hearing, but lay members may ask questions. The lay members have the same vote as the judge and may even write their own opinions. Generally, the judge reviews the case with the lay members before the trial and during the decision making process.

My experience is that the lay members contribute from their experience and knowledge, making the judgments practical and acceptable at the work place.

[4] In the Regional Court the presiding judge writes the judgment. Lay members may agree or write their own judgment. Most judgments are unanimous. When there is a disagreement both the majority and minority opinions are handed down.
     In the National Court one of the three judges writes the opinion. Lay members may write their own opinion. There may be concurring opinions or dissenting opinions.
[5] The binding legal sources on which judgments may be based are: the Israeli (partial) constitution; statutes; regulations; case law; collective agreements and individual labour contracts. When the judgment is important the court often refers to European and American law, such as the European Court of Justice and the European Court for Human Rights. Sometimes the National Labour Court refers to judgments and statutes of other European labour courts.
[6] Judges express their personal views in judgments when they speak of policy and norms. This is not necessarily personal views, but accepted values and practices. It can often be understood from the judgment what the judge thinks of a parties’ behavior or a controversial statute or agreement.  In rare instances the court or judge will express the opinion that a law or statute should be amended or changed and order the judgment sent to the proper government body (usually the Attorney General). 

     The National Labour Court decides on many policy issues and the judges will express their personal views, such as the need to protect “migrant” workers. 

[7] One problem of the trial court judges (the Regional Labour Court) is how much time to dedicate to each case, how much to allow the parties to cross examine, to decide what evidence is relevant – in general, to conduct the hearing. At the appellate level (the National Labour Court) only arguments are heard, no witnesses, so that the control of the hearing is mainly by deciding how much to allow the attorneys to argue. Generally, most of the hearing in the appeal court consists of questions which the judges ask the attorneys, since the parties have filed written briefs which explain their arguments.
     Another problem which judges must deal with is how long their judgments should be, since there are too many cases to write a long judgment in each case.
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